Insurance Agent’s Survival Guide to Mold and Pollution Exclusions

By: David J Dybdahl, CPCU, ARM, MBA
Senior Consultant, American Risk Management Resources Network, LLC

Steven J. Lemon
Attorney at Law, Jones Lemon Graham & Clancy

Risk Advisors Are Positioned To Be the Insurer Of Last Resort For Toxic Mold And
Environmental Damages

Fear of toxic mold has created a storm of environmental damage claims with unprecedented
frequency and severity. By fact, history and circumstance, risk advisors have been positioned to
be the insurer of last resort for the uninsured environmental and toxic mold claims of their
clients. In this paper we will discuss the trends that lead to this conclusion and present a simple
loss prevention protocol that risk advisors can follow to avoid professional errors, acts and
omissions claims in this area.

Damages from toxic mold have created unprecedented levels of professional errors and
omissions loss exposure for insurance agents. Toxic mold claims are much more frequent than
either asbestos or environmental claims. Insurance companies have taken the lessons learned
from their dismal experience with asbestos and environmental claims in the past and have moved
proactively to exclude mold claims from all property and liability policies. To completely shut
the door on their exposure to uninsured environmental and toxic mold claims, the professional
liability underwriters are adding new exclusions for mold and even pollution “related” claims to
insurance agents’ professional liability policies. Insurance is available to cover environmental
damages including covering mold as a pollutant on commercial accounts and buy backs are
availalble for mold damages on homeowners insurance policies in many states. However history
shows the vast majority of insurance agents will not advise their clients about the availability or
importanace of these coverages. Knowing this, many insurance agent’s professional liability
underwriters have added the new exclusions his year to avoid becoming the insurance company
of last resort on literally hundreds of thousands of claims.

The new mold and environmental related damage exclusions on the insurance agent’s
professional liability policies are unusually onerous. Not only do they exclude claims for current
activities, they exclude everything the advisor has done in the past that leads to an uninsured
claim today. The professional liability insurance policies purchased by insurance agents, brokers
and consultants cover the claims made against them during the policy period for professional
errors and omissions. Each new professional liability policy purchased usually provides coverage
for the new errors, acts and omissions made during the policy period, plus all of the prior acts of
the insured. Therefore the new professional liability exclusions will also exclude everything the
agent has ever done in the past to leave a client unprotected for environmental and mold losses.
Agent’s can avoid potentially uninsured professional liability claims by following a five-step
protocol that is designed to provide a high degree of professional service to the client and
eliminate errors and omission claims from the unnecessarily uninsured environmental and mold



losses of the client. Implementing the five-step process today can help erase the professional
liability loss exposures from the past as well.

Toxic Mold Has Insurance Companies Running For Cover

The explosive growth in toxic mold damage claims in 2001-2002 has the entire property and
liability insurance industry running for cover. As tens of thousands of property owners seek
insurance recoveries to pay for expensive mold remediations, mold exclusions on new
homeowners and property insurance policies are destined to force the transformation of many
first party insurance claims into a new wave of liability claims against potentially liable parties.
These property damage and personal injury liability claims will also likely be excluded by mold
exclusions in the new liability insurance policies purchased by the defendants. Ultimately a
significant number of these uninsured mold claims will find their way to the insurance agent’s in
the form of professional errors and omissions claims for leaving their clients uninsured for mold
related damages. There is specialty environmental insurance and homeowner insurance to cover
mold related damages available in the insurance market place. However insurance agents,
insurance brokers, risk management consultants and lawyers that advise their clients on risk
management issues have largely ignored these specialty insurance products in the past. The
historic apathy of risk advisors towards environmental insurance in general and mold insurance
products specifically, will leave tens of thousands of future mold damage claims unnecessarily
and unintentionally uninsured.

Three Waves Of Toxic Mold Claims

Three separate waves of claims will be generated by the toxic mold damages storm. The first
wave hit the property insurance companies’ beach in the form of claims for the restoration of
mold related damages with a healthy dose of alleged bad faith claims adjusting by the insurance
companies and bodily injury as a result. When the first wave hit shore, the unsuspecting
insurance companies writing homeowners insurance, especially in Texas, were swept off their
feet. The mold claims were so bad for Farmers Insurance Company they wanted to surrender
their license to do business and leave the state of Texas entirely. To regain their footing the
insurance companies put in new mold exclusions to serve as break waters against the on coming
waves of toxic mold claims. With an ocean of toxic mold claims around them, in virtually every
state, new mold exclusions were added to all personal and commercial lines insurance policies
on a nationwide basis in 2002.

Foreseeing the transformation of property damage claims into liability claims, the insurance
underwriting community actually built two breakwaters with their exclusions, one breakwater for
property claims and one for general liability claims. The exclusionary breakwaters constructed
by the insurance companies on homeowners, property and general liability policies will
effectively shelter them from the oncoming waves. But these breakwaters will not protect
insurers from claims made prior to the exclusions, new liability claims for losses that took place
prior to the new exclusions taking effect or from the professional errors and omissions risk of the
risk advisors that work with property and liability insurance policies. Thousands of personal
injury lawyers have attended hundreds of seminars during the past four years where the words
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“Mold is Gold” are used. These lawyers are unlikely to let recently minted exclusions on
insurance policies prevent them from finding the ultimate party to pay for their clients” damages.
In the absence of a single deep-pocket insurance company, all they need to do is find a set of
defendants whose combined assets make it worthwhile to pursue legal actions against them.
These damage recovery efforts are certain to create two more waves of toxic mold claims.

The second wave of mold claims is approaching shore but has not crested. Tens of thousands of
uninsured mold-related damage claims on property and homeowners insurance policies will soon
be transformed by plaintiffs’ lawyers into liability claims for property damage and bodily injury.
While mold exclusions on property insurance may prove to be valuable as the breakwater for the
property insurance underwriters, the property insurance breakwater may protect one beachhead
at the peril of others. The incessancy of the storm means the newly excluded wave of property
insurance claims will simply be deflected to property damage and bodily injury liability claims in
other industries. Farther down the shore is the responsible party beach, an as yet unaffected
shore inhabited by contractors, home builders, roofers, plumbers, engineers, building inspectors,
architects, building products suppliers, real estate professionals, landlords and similar classes of
business who will be the targets of these deflected and now transformed property claims from the
first wave.

Fresh from their experience in environmental damages from superfund and asbestos claims, the
insurance companies wisely predicted the second wave of mold claims coming and built a
second breakwater. To protect themselves from the second waive they added mold exclusions to
liability insurance policies. Part of the energy from the second wave will be deflected back to sea
by the general liability mold exclusion breakwater. That energy will not disappear, and neither
will the persistent plaintiffs’ lawyers who will find the breakwater’s resistance to be nothing
more than a signal to look elsewhere for weaknesses. This can be seen as the impetus for the
coming third wave.

The second breakwater will not stop the liability wave from hitting the shore; it will just have
less energy that it could have. Where insurance exclusions for mold do nothing to protect the
responsible parties, it does make them less attractive as individual targets for damage recovery
by personal injury lawyers. However in cases where enough defendants can be assembled to
create an attractive asset base, there will still be an army of personal injury lawyers available to
pursue these damage claims on contingency. The threshold damages amount to bring an action
on a contingency fee could be as low as $30,000 in some venues. With the average mold
remediation claim being in $20,000 range, reaching the dollar threshold by adding in attorney
fees, additional living expenses and medical monitoring is not that far away for many claims.
With a long list of possible responsible parties for a mold damages case, assembling an attractive
asset base, even if there is no insurance, will be relative simple for the personal injury lawyers.
The second wave of mold damage claims will create uninsured liabilities for thousands of
defendants. In the discovery process the record will show that many of these firms could have
purchased environmental insurance covering mold related damages and this will be the
beginning of the third wave.

The third wave of professional liability claims against risk advisors is just a swell off shore,
barely noticeable to the casual observer. This wave is directly headed for the risk advisors that
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left their customers unintentionally uninsured against the mold damage storm. Broader in its
base than the first two waves, it will pick up the energy that was deflected by the first two
breakwaters.

The risk advisor professional liability beachhead sits between the two safe harbors constructed
by the insurance companies for property claims and liability claims, totally unprotected from the
storm. As the third wave approaches shore, the breakwaters constructed by the property and
liability insurance companies will channel it to give it more height. In addition to the initial
amount of energy (uninsured toxic mold property and liability claims) this wave started with, it
has been amplified with legal expenses, personal injury and bad faith claims. As this swell
approaches shore, observers will see that it consists entirely of uninsured claims seeking to reach
as far ashore as possible in hopes of unleashing a great fury on some “liable” parties. There will
be few safe harbors providing protection to risk advisors from the third wave. This wave
threatens to wash over risk advisors who have very limited defenses, making its landfall as
professional liability claims against them. Insurance agents and brokers, as well as risk
management consultants and lawyers, all of whom advise their clients on issues of risk
management and insurance, will be caught in this maelstrom for failing to advise, recommend
and/or procure the proper insurance against mold and mold-related losses for their clients.

To avoid becoming subject to what is very likely to become, at least effectively, retroactively
uninsured professional liability claims in the near future, risk advisors must immediately
implement appropriate mold risk management protocols for their own professional services to
build their own safe harbor from these claims. The environmental risk management protocol for
risk advisors is a very simple five-step process that involves advising clients on the need for
appropriate insurance, explaining gaps in existing coverage, if any, and then recommending, or
offering to procure (depending on the relationship with the client) the necessary or appropriate
insurance as it becomes is available. This same relatively simple loss control protocol can be
used with equal success for all loss exposures. However we will focus our discussion on
environmental damages and specifically on mold related damages.

There are five essential steps to implementing an environmental loss control protocol for risk
advisors. These steps are:

1. Establish the scope of work to be undertaken on behalf of each client.

2. Advise clients about their exposure to loss by determining the environmental risks
specific clients face.

3. Advise clients about insurance that is available and how the environmental exclusions in
certain insurance policies can leave them uninsured for particular losses.

4. Recommend the purchase of and, if applicable, offer to procure for clients the appropriate
insurance, as it becomes available in the market place.

5. Complete the work by providing clients with written statements, which will document the
activities and the client’s responses.

Insurance agents and brokers rarely utilize this simple five-step process to address their clients’
environmental loss exposures. In practice, the vast majority of insurance agents and brokers
assume step 1 is understood and usually just point out the new mold exclusion — without
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addressing steps 2, 3 and 4, which leaves the door wide open in most states for professional
liability claim against them. Perhaps even more troublesome is that step 5 is not even considered
by persons whose main responsibility is to manage losses through the proper use of written
contracts.

Although the legal responsibilities of insurance intermediaries for their baseline professional
standards of care can vary a great deal on a state-by-state basis, virtually every risk advisor
desires to render good professional advice and assistance to their clients. Regardless of the legal
responsibilities, implementing the above protocol makes sense from the business relationship
standpoint alone. No risk advisor wants to break the news to a client that there has been a
surprise uninsured loss and no advisors wants to stand unprotected against the third wave of
mold damage claims.

As a precaution against such later claims, make certain that you follow three guidelines when
preparing the completion statements noted in step 5. First, the completion statements must
comport with the applicable established scope of work. Second, the completion statements must
advise your clients that the extent and value of their coverage’s will change over time and with
alterations to their businesses. Third, the completion statements must advise your clients that
you believe your work is completed and they have requested nothing further from you.

In the brief period since insurance agents and brokers began delivering “mold exclusions” to
most of their clients (beginning in May of 2002), a significant number of the mold damage
claims incurred by their clients already could be incurred professional liability claims, maybe not
yet reported, but still working their way through the system. The dangerous progression of a
mold damage claim to a professional liability claim is detailed in the following discussion of the
3rd Wave of mold claims.

The 3" Wave Creates Unprecedented Professional Liability For Risk Advisors.

An unprecedented sequence of events and circumstances has positioned risk advisors to be the
deep pockets of last resort for uninsured mold claims.

With the emergence of mold as a new “pollutant”, the number of insurance buyers that are now
exposed to uninsured “environmental” losses has increased dramatically from historical levels.
As the chart below shows, the number of insurance buyers that are affected by the mold
exclusions on an annual basis far exceeds the total number of insurance buyers that were affected
by superfund and asbestos claims over the past twenty years. With the claims frequency in their
customer base at much higher levels than either superfund or asbestos, risk advisors chances of
having a client with an uninsured “environmental” loss have increased dramatically because of
toxic mold claims.







Relative Number of Mold Losses

Asbestos/20 years Superfund/20 years

# of Firms* Affected 3000 5000

# of Claims 500,000+ Less than 100,000

$ Total Paid $20 Billion paid to date  $26 Billion paid to date
Future $100 Billion /20 year $26 Billion next 20 years

* More than $100,000 in loss exposure
** With mold exclusions on their insurance policies
*** Insurance Litigation Reporter July 2001

© Copyright ARMR.net

Mold/2 years

10,000,000**
300,000 mold claims in 2002
More than $10 Billion paid

$76 Billion*** in total



Mold damage claims when compared to asbestos and superfund claims create a stark contrast in
the potential professional liability loss exposure of risk advisors. Not only are there dramatic
differences in the number of clients that are affected by mold exclusions, there are important
differences in the classes of insurance buyers that are affected by mold related losses and
dramatic differences in the historical availability of prospective insurance to cover those losses.
In combination, the frequency of newly excluded mold related claims in the face of prospective
insurance availability in the market place for mold damages, increases the professional liability
exposure of risk advisors for uninsured environmental damages and toxic torts to unprecedented
levels.

In contrast to superfund and asbestos claims, mold claims are much more likely to focus on
middle market businesses and homeowners. The risk advisors that provide services to these
sectors will be in the middle of the fray as their clients are force to deal with expensive mold
related losses.

The bulk of superfund and asbestos claims have been aimed at the largest companies in the
United States. With the insurance brokerage consolidations of the 90’s, the vast majority of these
target companies ended up in the historical client base of a hand full of the largest insurance
brokerage firms. Since there was very limited prospective insurance available to insure
superfund and asbestos liabilities, the servicing brokerage firms never faced professional liability
on a broad scale for the superfund and asbestos losses in their customer base. Superfund and
asbestos claims missed the independent insurance agents and direct writers customers all
together. While this was a very good thing for these insurance agents it also leaves them
completely unprepared to discuss the environmental insurances that are available to cover mold
related damages. This is just another factor that exacerbates their exposure to professional
liability claims in this area.

The availability of prospective insurance covering mold related damages is also in sharp contrast
to the availability of prospective insurance to cover asbestos and superfund claims. There was
virtually no insurance available to cover superfund or asbestos claims in the 1980’as these topics
were surfacing as risk management challenges. Therefore the risk advisors did not have the
option or responsibility to advise their clients on the coverages available to deal with these loss
exposures. Insurance for commercial insurance buyers covering mold as a “pollutant “ under
various environmental insurance policies is available for building owners, contractors and
services providers. Combined with the availability of buy backs for mold damages on
homeowner’s insurance policies the risk advisors professional liability exposure for their client’s
uncovered mold damage claims has been supercharged with claims frequency and limited
defenses.

Risk Advisors As The Insurers Of Their Client’s Negligence

Risk advisors who have not implemented the five-step environmental risk management protocol
could even become the insurer of last resort for the negligence of their clients. For example,
construction defects that allow water intrusion in buildings often result in mold damage claims.
These mold damage claims against the contractor could easily be transformed through the
negligence of the insurance intermediary into a professional liability claim against the



intermediary for leaving their client uninsured. Environmental impairment liability insurance to
cover the mold related damages of contractors has been available in the insurance market place
since 2001 with minimum premiums as low as $2500. The professional standard of care required
for insurance intermediaries in the state the contractor is domiciled in and how well the agent or
broker implemented their five step environmental loss control protocol, will determine the
degree to which the agent or broker will be responsible for the uninsured general liability claim
of their client.

Risk Advisors Are Relatively Easy Targets.

As armies of well educated and coordinated plaintiff’s lawyers bear down to recover damages
and legal fees on tens of thousands of mold related damages cases, universal mold exclusions
and limitations in new and renewal insurance policies will create a domino effect of successive
claims into new classes of defendants. Ultimately a third wave of professional errors and
omission claims being made against risk advisors for failure to procure the appropriate insurance
for their uninsured clients. This sequence is shown in the following chart titled “The Domino
Effect of an Uninsured Mold Claim.”



Domino Effect Of An Uninsured Mold Claim from Property insurance to General Liability insurance to Professional Liability insurance

1° Wave 2" wave 3" wave
Insurance Mold Liability Insurance Mold Insurance Mold
Loss Policies Coverage? Claim Defendants Policies Coverage? Defendants Policies Coverage?
Insurance Professional
[ General Contractor GL No Advisor Liability Maybe
GL No Trade Contractors GL No Insurfance Prof_esgl_onal Maybe
Advisor Liability
$50,000 - .
Homeowners Building Products' GL No Insurgnce Prof_esg_onal Maybe
Mold claim Manufacturer/Supplier| Advisor Liability
Property No Architects & Professional No Insurance Professional Mavbe
Insurance Engineers Liability Advisor Liability Y
> Risk Advisors / Professional Insurance Professional
o No - o Maybe
K Lawyers Liability Advisor Liability
Certificate of No, mis-
' —_— . No/
Insurance to | represented Insurance Advisors Prof_es_s!onal was this
Secured on Liability fraud?
Creditor Certificate '

© Copyright American Risk Management Resources Network (ARMR.net)

4901 Pine Cone Circle, 2o Floor, Middleton, Wl 53562, 608-798-1427, www.armr.net
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As the domino flow chart shows, one uninsured mold claim could easily affect five different risk
advisors.

Risk advisors will have a relatively narrow set of defenses available to them in these future cost
recovery actions. Advisors who have not implemented their own aggressive mold related claims
risk avoidance protocols will be a relatively easy target for the plaintiff’s bar. In the third wave
of mold damage cost recovery efforts, the claims against the risk advisors will not be directly
related to the damages created by the mold. Instead, the third wave of claims will be for
professional errors and omissions in failing to advise their client on the need for appropriate
insurance for mold related damages and for failing to procure this coverage. While the
defendants in the first and second waves of mold damage claims have a wide array of viable
defenses, failure to advise and failure to procure appropriate insurance is a well-established
professional liability cause of loss for insurance agents and brokers. It will be easier for plaintiffs
to secure damages from risk advisors that negligently leave their clients uninsured for toxic mold
claims than it will be to prevail against the breakwaters set up by the insurance companies for the
first and second wave of claims.

Are Risk Advisors Assets Destined To Be The Deep Pocket Of Last Resort?

A small but influential group of professional liability insurance and reinsurance companies were
quick to forecast the logical progression of an excluded mold claim on a homeowner’s insurance
policy thru the second and third waves of cost recovery actions. In response, some of the
professional liability insurance companies are adding new exclusions for mold related damages
and even pollution related claims exclusions to the professional liability insurance written in
2003. This action has been taken by the professional liability underwriters years before the
thousands of mold damage claims in the legal system today have even reached the second wave
of claims for cost recovery.

With the emergence of separate mold and pollution “related” claims exclusions in the
professional liability insurance policies of insurance practitioners and lawyers, there is a good
chance that any professional liability claims made against risk advisors for leaving their clients
uninsured for “environmental losses” will be retroactively and prospectively excluded from the
advisors own professional liability insurance.

The availability of environmental insurance to cover mold related losses on commercial accounts
and the buy backs offered on some homeowner’s insurance policies has raised risk advisors
professional liability loss exposure for uninsured environmental losses to new heights.

The environmental insurance market has been providing environmental insurance covering mold
related damages for commercial insurance buyers at least since March 2002. In addition to the
existence of a healthy and competitive market for environmental insurance covering mold
damages and other indoor pollutants, the professional errors and omissions loss exposure of risk
advisors is increased by the amount of information about this specialty insurance that is available
on the Internet today. An Internet search in January 2003 utilizing the Google search engine for
the words “mold insurance” produced one hundred and sixty three thousand hits. On the first
page of the search results, the Environmental Risk Resources Association website is shown

11



listing “Mold related resources, find out how the environmental underwriters are responding to
mold” in the contents line. The first link on the ERRA website listed the entire commercial
insurance market for mold insurance. With Internet access and the ability to spell “mold
insurance” any novice could identify the entire commercial mold insurance market with ten
insurance companies selling the insurance within two minutes. The ERRA site also includes a
directory of volunteer environmental insurance specialists that can be easily contacted for
assistance. Because of the Internet, risk advisors will find it increasing difficult to create a
successful defense utilizing the lack of general knowledge in the insurance market place as
reason for failing to procure appropriate insurance for mold.

With weakened professional standard of care defenses making them an easy target for damages,
and exclusions on their own professional liability insurance, risk advisors are positioned to pay
far more than their share of mold related damages claims. In effect they are positioned to be the
deep pocket of last resort.

Professional Standards Of Care, How Will Risk Advisors Be Held Liable For These
Losses?

The client’s uncovered loss may quickly become the risk advisor’s loss when that insurance
intermediary has failed to fulfill his or her duty to the client. The failure may be unintentional, it
may be due to someone else’s action or inaction, or it could arise from faulty practices — even
well intended ones. The fact remains the same: Failure to fulfill one’s duty to the client will
leave the risk advisor vulnerable to payment of losses sustained by the risk advisor’s client.
Because the only way to fulfill one’s duty is to understand the breadth of that duty, the question
of the moment becomes this: What duty does the risk advisor owe to the client? Because the
third wave is still far off shore we have to draw parallels to other references in the advisors
standard of care

The question of a “duty” owed to a client assumes that the discussion has moved beyond whether
the parties to a contract have fulfilled their legal obligations under that document. A “duty” to a
client arises only when there is a relationship in which one party reasonably relies on another for
assistance, support or advice. We know this relationship as one of agency, where the principal,
in this case the client, relies on the expertise of the agent, or in our case, the insurance
intermediary. As an Oregon court found, the failure to procure insurance on behalf of a client
may amount to negligence, but there is no cause of action until the insured is able to plead the
existence of an agency relationship, which gave rise to a duty. Serles v. Beneficial Or., Inc., 91
Or.App. 697, 756 P.2d 1266, 1269 (1988). In an agency relationship, the agent owes a duty to
the principal to act in a professional manner and in the best interest of the principal. Once it is
established that an agency relationship exists, the question of whether the agent has fulfilled his
or her duty to the client is answered by comparing the agent’s actions to the standard of care
established for that particular type of agency relationship.

In some states the insurance agent or broker is considered to be a professional who has specific
skills and knowledge in a specialized industry. This is why courts have found it reasonable for a
client to rely very heavily on the insurance intermediary’s advice and comments. At the same
time, there is an understanding that not all relationships between clients and risk advisors are the
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same. Therefore, the question of duty is based on the relationship, and the standard of care to be
applied will vary based on the level of that relationship and the reasonableness of the client’s
reliance on the action or inaction of the risk advisor. While this may sound comforting to the
insurance agent who feared claims from unknown quarters, the real concern is that the obligation
is heavily based on the expectations, whether silent or spoken, of the client.

The standard of care to be applied varies not only according to the relationship, but also from
state to state, because the question of liability for negligence is one of state law. A few states
have established the agency relationship between insurance intermediary and client by statute.
Oklahoma and Maine have done this, for instance. In most states, though, the determination is
made based on the growing case law. Regardless of how the agency relationship is determined,
the courts always make the next determination, answering the question “What is the standard of
care owed to the client?”

Each risk advisor will be subject to the laws of the state or states in which he or she places
insurance. Depending on the state, the applicable standard of care may be one of “reasonable
care” or one of “fiduciary duty” to the client. As the wording implies, the fiduciary duty
standard of care will require much more of the risk advisor. The “reasonable care” standard is
one that is measured in the context of the profession. This standard compares the risk advisor’s
actions to those of other insurance intermediaries in the area and questions whether the agent
acted according to the normal or established practices. If not, then the risk advisor will be found
liable to the client.

The Internet will raise the standard of care over time as the information available to the
intermediary takes on a more national versus local flavor. For example with the entire
commercial mold insurance market being listed in the first page of results from a popular search
engine, is it still a viable defense for a risk advisor that there is no reference to mold as a cause of
loss in either the study guides for a state insurance agent licensing exams or in the course
materials of the highly acclaimed Chartered and Property Casualty Underwriters course? The
effect of the Internet in raising insurance intermediaries’ standards of care is largely untested.
However, it is certain to come up in the arguments of the third wave of mold claims.

The rising tide of cases is moving insurance professionals into the higher standard of care, that of
fiduciary duty to the client. The most likely reason for this rise is the fact that insurance agents
and brokers often establish themselves, for competitive advantage, as persons with expertise who
will undertake more of the client’s risk analysis than they have in the past. By taking a more
active role in evaluating the client’s risk, and therefore the client’s perceived need for insurance,
this insurance intermediary has placed himself or herself, literally, in the position of the client.
By doing so, this risk advisor has assumed such an identity with the client that the obligation of
that risk advisor has risen to the highest level. No longer will the insurance agent or b