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not covered by the warranty and, thus, the
arbitration provision does not apply.

Janet L. Larkinof Columbus, Ohio, is coun-
selfor the Scotts.

PatrickH. Boggsof Onda, laBuhn, Rankin
& Boggsin Columbus, Ohio, represents
CentexHomes.
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Search www.harrismartin.com

Opinion Ref# MOL-0609-04

Comparative Fault

Ariz. AppellateCourtApplies

ComparativeLiabilityStatute
In ProductDefectCase

PHOENIX- An Arizona appellate court
has held that the state's comparative fault
statute applies to strict liability claims arising
from water damage said to be caused by a
defective water purifier. State Farm Insurance

Cosov. PremierManufactured Systems, Inc.,
No.1 CA-CV04-0465 (Ariz.Ct. App., Div.
1).

"The issue before us is whether the princi-
ples of comparative fault established by the
state legislatUre... are applicable to the par-
ticipants in the chain of distribution of an
allegedly defective product. We hold they
are," the Court of Appeals, Division One,
said in its Aug. 29 opinion.

State Farm Insurance Coso sued the distribu-
tor and manufacturer of a water filtration

system, and several other parties, to recoup
$19,270.86 it paid to its insured for water
damage attributed to a leaking system.

State Farm sought recovery under a strict lia-
bility theory, asserting that each defendant

I should be jointly and severally liable and
moved for summary judgment on that issue.

Premier ManufactUred Systems Inc, the dis-
tributor, asserted a defense of comparative
liability, citing the state's comparative fault
scheme under its amended Uniform

Contribution Among Tortfeasors Act (1984
Ariz. Sess. Laws, ch. 237, §1 ).

The trial court agreed with Premier and
denied State Farm's motion. The insurer

stipulated to a judgment under which
Premier's liability would be capped at 25 per-
cent, but appealed the trial court's decision
on comparative liability.

The Court of Appealsheld in affirmingthat
"[a]lthough State Farm'sargument has some
pragmatic appeal,we must reject it."

The legislatUre was clear in providing that 'in
an action for personal injury, property dam-
age or wrongful death, the liability of each
defendant for damages is several only and is
not joint, except as otherwise provided I this
section," the court held.

And while the legislature provided excep-
tions, they are not applicable here, the court
said.

The court also rejected State Farm's constitU-
tional challenge.

State Farm argued that imposing a compara-
tive fault scheme on strict liability claims
would violate the Arizona Constitution's pro-
vision that "the right of action to recover
damages for injuries shall never be abrogated,
and the among recovered shall not be subject
to any statUtory limitation."

But the Court of Appeals found that "[a]llo-
cation of fault to Premier did not deprive
State Farm of its strict products liability right
of action. Indeed, it sued and recovered on
that claim."

"Further," the court said, quoting Jiminez v.
Sears, Roebuck 6- Co., 183 Ariz. 399,404,

904 P.2d 861,866 [1995]), as our supreme
court has recognized, "'instituting a several-
only systemof liability. . . essentially regu-
lates responsibility for cause rather than lim-
its the damages recoverable.'''
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John D. SittUof The Sittu LawFirm in
Scottsdale,Ariz., representsState Farm
Insurance Coso

Robert L. Greerof Baird,Williams& Greer
in Phoenix is counselfor Premier

ManufactUredSystemsInc.
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Opinion Ref# MOL-0609-06

Insurance

TexasSupremeCourt
Declinesto Review

2ndMold Coverage Decision

AUSTIN, Texas - One day after ruling that

mold is not an ensuing loss under a standard
homeowner's policy, the Texas Supreme
Court declined to review a similar holding
on somewhat different faCts by an intermedi-
ate appellate court. Lundstrom v. United
ServicesAutomobile Association-CIC, 06-0209

(Texas Sup. Ct.).

On Aug. 31, the high court ruled 7-2 in
Fiess v. State Farm Lloyds (No. 04-1104) that
an ensuing loss provision in a standard Texas
homeowners policy (HO-B) cannot be read
to provide coverage for mold damage where
the policy specifically excludes mold (See
related story on Fiessin this issue).

On Sept. 1, the court denied the motion by
Bruce and Vonnie Lundstrom to consolidate

the Fiessappeal with their appeal of an
adverse opinion by the Fourteenth Court of
Appeals (See HarrisMartin Columns: Mold,
Feb 2006).

The Lundstroms sought coverage from
United Services Automobile Association for

mold and water damage that occurred after a
storm in 2000. They blamed the water dam-
age on a hole left in a patio roof by work-
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